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DIGEST:
L. Federal Zuraac Admaistrator position eatablished

wAir 42 U.S.C. 5 3533a (13.70) require prNeda tial
omination and cosfirxatisa under Article 11, I 2, C1.

2 of Camaticutise. Cmatiturla preenc a1 officer.
of United State_ at be appoint"d with dvime ad
micat of Smste except when Congres affirmtively

deleaateu full appointment authority elsewbere.

2. Rejection by Confcrene Committe of Senate amenadmnt
to requtru coamtoimt of lederal Inurasca ASrLAiatretor
&eme not cfantitute waiver of costatutioeal right and
dutylto adviCe and moment. Secretarial authority to
appoint, Including offices r ads: 42 U.S.C. I 3535(c)
'1970) dees not include Imnurfe Administrator. Hoever,
a. erception will be taken to past comeapeation of
tncuibent or for reasonable period after date of thin
decision to lnlow tiCe for presenation of him ase
for Sent. couffrrlti-%i.

By ceaaio Lemal reqset the Cneiral Accounting Office bso beae
asked t*aeetqzralma whether the icu bent ateeral Insuran- Ad anIstrater
ha bern validly appointed by the Scrotoy of eNring and Urban Develop-
east (Wal e*d If sot; what 1stal s1 tan by this Office to ncessary.

We uder ctid that the pront Incubent w e firet appointed by the
Secretary to serve In a acting capacity ad that the eppolntat vae
later nda permn nt by the Seereatw without presenting his name to
the *eat. for .uifirstion. The question 1. whether the Secretary
'ad authority to qumplete the appointaont herself or whether Frau'-
,iatial *aWaati^a* and Senate eofIrmatiou of tbn poeition of Wedezal
Lawreance &d Iras:ra to: wa reqired.

The pesitit of Federal Insuraaee dminisatretor ws e*tabliehed
by oectia 1105(a) f-f sl losaing and Urban Development Act of 19.
approved Awuaut 1, 134, Pub. L. No. 90-44U, 62 Stat. 476, 567, 42

1.S.C. I 35333 (1970). This section provide.:

"There ts hereby eatablihed ln te Departent
of Mousing ea Urien Dealope t the position of
li.erat lsurtewe Administrater."
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Than La - qesoika reqwawat for lte easa nwtla burt aluher In dam
* delegati of ingkgltyt meabliah the e1 ltie. wishe esimfimt.
arm:, thee La uohiaga the lagistinuw hitowy of dh ALt ash emlai
the a*laea " to the unled of qy ebanut fl~, la atet, way he salted
fr ma 0tnusghu. V. _ate that La tde Meats wrets atf the bil (S. 2437.
Nay 29, 1IJ) ths Malathrsaar'u duties maid be perfned tV us a 0ut-
mat atpcretla. headed by an amweutte dtzeetev. a wauld ban be" _bjest
tm aemfiwn. Thu ha bill (U. 1M796, Jm 23. RIM) weed e11 the
inane. duties Is th loatiny. Th Coasam subitutd the preSet
provlsion but offered Le particlar rean for tbm cham B. Yapt. Ns.
1785, '0th Cong., 24 Sees., Z (13"). thee, It to dnffilt to Later a
pafdt1w. latent to drap the requizeet for o uf~ruetla.

ia mar VIew, Artist U1, as_.2 of the Ulitued Utav Cmtitwtusa requir
all "efflere of the UsarMi Staes" to be usuiaatud by dh President _d Om-
firls by the laest. unless ther Le em affirmativ samtLi* opsed by
te CoVgr IS "3AW." Ts partLant eMits of the Ce titutfn ren MA 
fello. t

"B a * Tlhu Presldtj ekall ealaste, ad by _d with
the Advice and CoGa t of the lawts, 9tall appoint Atmiador.
otber public Hiniiteru mod CanaJl., Judpu of the tqpru
Courcts **d *11 *tfr fffilers of the Unit edtae, whoa
4 poin- to are eet bewi oth~zetv provided fare wd
,back shell be astablisbo by L w3 but the Ceegr w may
by Lew vnt h Appointment of mash Laferrfr Offles,
a* they think propr, liI the P*rMIddct a10Dm, the
Ceart. of Low, or in the Heads ef Depeu tmes."

This prwiutre a- interpreted by a 61r'nait seurt int ILhY v. United
Af£9, 133 r. 15, 187 (C0C. Key. 1L1O) ea fellwes

lThe Comatitutcos Sthea divides the officers of tbe
VauttA State tinte om miasma M iet, theme whs the
President baall eowmatet, mad by and with the *SvIae
md eane ft a e thu Seizte aplt. This game Ieludea
ehsmadores, other public Snaluters, *oseeLa, judaee of
the Slpr Court, aed *ll etbr effeerm of the United
lstt, whets sppeituntes area :t etberwium provided
for La taL CeatitutUer lutolf, ad wshi sk al be
*atablisfhd by law; .omid, 12urlJr effieor. viLck
.s*ll be established by is, whass emiatsat Cgrea
-y vnt la the Presidet &loes, Ia the *ars of a_,
or Is the bade of d a. Whom SC _p 2 -
a officeo. athr it bet isftor er at. _ . t ttit

of that close dailsted _ila the OC*W itatlea £ell
other ffsicre of tin Unted Sttate. rv* itat te
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Xe lIUaw. NM a. C0 i. *n. 1363 (D.D.C. 1973), the
ant stated a Reols:

"Te .stitiM.1 pnfLa. gowzuthe appoistmst
of fefls stffaials in sar In its _ate. aVle."
Cngs has natod the pea of rppoatomat of a
offtlr An the PreSoto, the Court., or a Dopart mt
had, ho fly be appointed oly with the advise ad
_mowt of the loats, ls"" that body is is rosu."

In Ito wnds, the Contitti p Wres that *11 officers of the
aLituA Sttes tho appointed wi th the advise ad sen of the

least.. tny *b_ It clearly delgae the full appoinet pear
for a pnleulf psitla or slane of position by isv to "the
Freeisat sam, Ln the Carts of Lw, or In the leads ot Depart-
ne.1ts." oa as a iataat be _iAs made witihot such caset.
It is _w a niesesy tbste ab Ceanrn Eas easch ar pouitieo
l1a stoe stint to its eais mo seoat atherity. It Is
_afteisaly - subject _1ln. the Coags. affirstinly
deleatsesa thu 1.31 appointmet Mauthuity' 'setuwtto.

It A tint that In the grat majority of statutes eostaitcis
1lois AtivOly etabhiabed positionI, the Ceegree eitbher *pe1lfia11ly
ruqsiri tbr Prsietdet to emDilste tn elffier with advice mud eonseet
of the oate, or It epecifteally delegated the eppoilant power
elsewhere. *ee, AA,, the pr.is ias of *etioe 4 01 Pub. L. No.
iS-174, the AM wuhk esteblietud the tLsparralt of _using and
Urbee Developmat& Is Whisk the Under Secretary, the Genral
Couase and four sista-t Secretaries mre required to have
Senate eafitmtia but a fifth Asaeta t Seeretary for Main-
iotratil us amthsuited to be appinted by the Secretary with
the apprnal of the Pretident eely. One eemption In 'h15eh the
Caesme estab 1shad poe ties. but s m silet &As to the _atbod
of applatmat la sI thu Ant of Marsh 3, 1875, chapter 130,
pctaiag to Treasury Departent preonel. The pesitloas
of "deputy somtra.," "deputy eeetissiaer of ouste_.,"
"deputy auditer," a*d "deputy reoietr" were simply deeinrmated
la the statute, ad a salary met, but notbia more. Yber wvs
beavere,* a gesral prevites a*tbhriatl the Secretary to
appoimt a his m "much nuber of slohs of the mentral classes
*egVaimed by low at sashk ferumaurw, |sa a tant masngers,
*esiete, watum, laboeres, sad ether eqeloyeac, ad at such
rate_ of euupea etics risen tively as may be appropriated for
by Conress from yar to 'ear." The Secretary of the Treasury
csked the Attorney General the same question we are now considering.
The Attorney General replied:
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"my eamaelia is that mtia ti of the Isyimad
*ta tuts dome we Ioea the hed ofidh Treasuy
Depot~mut witk athority t moist t v _ depuy
ur elfloerml ad there beas tary

PrninIam Within wr h ed, tck Lmpots to kin
this a thuity, It te _ that _d the
CAftutia their appetammt GM ealy be mis
by the Presiden, with the sine. mad seamam of
the Best.; though Ln tha iems ef ibmata the
Prauidet my, of annfill _the by' Uqmry

"xt la tune tint A. rose" te the tw deputy
*-n--_-a~s of istermal rename, NW to the deputy
metrell aof sth urnny, sprtemely eahliabed
their appointat La In the hen tXary d the freey.
ht this Is by freael anee legiative nle ,
_pecially erpfsabla to them eftimer.; td froo the
fact that autheuity to appoint ha. beom thes ered
Ia east earn, the xste of a smtal authority
of like ebureetar, inreiua1b in *miLar _ae, in
ot to be mienm, but rather the eatr--." 15 op.

Attomney Casual 3, Jm 15, 1575. oMs U op.
Attermy CGeee, 93, Jam 7 6, 1885, &nd mA , elW 24
is".

We near with the Attewuep Caueal that - sld Isses el ommeeial
ltt My' drb ms fro thL feet 2bet .peianmotherity Is umielly opefed
at In set statubw ewtablibia le-gisla tie peeittims but thee this Me wt

_m i. the *tatut4 in mt'iA.

The Geral Ocmrel of 1I, aeplyig as the Ieer 6ta behalf in a
letter dated Ortber 27, 1976, to en requet fer the Depertumt'a wise
Oe this teem, atate,

"The Iss ef eae nmfimftlem - Mt raised
Era the proea' aIeet is. in 196 watil
Nms of 1375, Ah ISist Thee 1. lglet
qmatied the lality of tin aplpent vithest

"Xn *rder to receive this is4s- a nmmt to
S.tiU. 1105 (a) of the How"tad 130am Deutsep-
mat Aet of 1364 mas latrs u _m April 25, 1376.
(Mactin 15 *f 1. 3295, Seats Reprt so. -743,
P4th C.w*o, d le s, 1376., nh M ast
re. as foiles.
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"ee. 15 (a) BctLes liaS(a) of the kouhsei
ad Urbs Inlemt Mct of 1,61 ta unuaed
by adding a:t te ad tehuje the following

m manten.. e lbN Vedere Iuerernee
damic Ctratr i-all be appointed by the
Tr eidet, by a*d with the advice and

mmenat ef the Senate.'

"(b) The ameedmant ueia by nbeec-
tion (a) b oae. effective on Jaoaary 1, 1977."

The General Counal than point. out that mactio 15 vaw deleted in
costerae-, and utatee:

"It Is agaf ticeact thet the Comaro upeciefically
ceomidered en a*eundet requiring that the VIA
Admaaitrater be appolnwsd by the President aud
conaired by tbe Seats* nd, after full a*d tree
ceat-errce, agreed to delete the a eflaet."
(Iabeela added.)

The General Coun el conclude. therefrec that die Seeretary LP4 the authority
to appoint the *edaral Isuraace AldinIatrator,

We are not privy, of courue, to information cbout the nature and extent
of Cooerence Coa ittee dellberatiode about t~L Immue. The Conference
Comittee report etatee only sa folloe:

"Coftiroaetli of thb reddrnl swrence Administrator
The Seante bill ceataimed a provision mot in the Uoune
anead t requiring that the VIA Admult crater be
appointed by the President end comlirmed by the
Seate, effective January 1, 1977. 'the conference
report do"e ot contain this pr l4sion."

We have been Informed that Senater Eagleton, one of the conferees, 'nad made
available to the Cyam tta tvo advisory opiaiona-oue from this Office sad
one from the Library of Congream-wbich seael that aoofiruation want
cotltmttonally required. We believe that the Confar xb - Ceoittee're
*ction sq, with equal validity, be attributed to a be if that the
aomndant wanmet meceseary because eonfirmatlon war already mandated
by the ConDtitutcic. In any cs-, we cannot lateepret the Conference
COnmittee'e action, is the aboea of an xpr-s. statemont to that
effect, as esldeace of the necesary affirmative latest to valve the
Senate's right *cd duty to *dvi-. and concent an tkie appointuhnt.
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theA mat quana. Ito wbtebu there Ies In fet an affimrtiw delegation
of a*thirlty "by lmw^t e the Secretary to _k he apponant one em-
aiduutag.

The OGesey Cownsel, In his Camber 27 letter, *--& esres e the
bJLlef that 4C U.S.C. I 35335(c) (1370), given the Secretary of th Depart-

s the authority to appoint the Administrator. This pr-astlom statoe
In pertiamat purtt

"tc) Employment, cc puaaation, autbority, and
duties of persoeel.

"The Secreitry Is authorlmd, subject to the
civil *mraiae and cl-aa iication law1, to elets,
appoint, eplay, rud fix the ccpnaation of such
effielre and esployaes, including attornsys an
shall be nect"ry to carry out the prnlaI-ea of
this chapter and to prescribe their autbority end
duties. * * "

Setsion 3335(a) was oritgially a cted an section 7(.) of tbo Department
of busing and Urban Dewlopet Act, approved 5pCeber 9, 165, Pub. L.
No. 89-174, 79 Seta. 667, 610. 'hrte is a refetraro so the prw.v1Uis .f
secton i(s) of the Act Is Soume apoert No. 337, *9Cb CAresa, let Sees.
1U (1965), which spa*ks to the differences betwe _ .1. 6927, a bill to
establish a Depertmnt of Housein and Urban Denelopmoat, ad lNewrigaata
*11a 1.. 1 tof 12. f Xcauded mng e'nse difteremes are the follswSaaa

"(3) Lost sgtiw srowiaien sd new tOm etss MAF
ser re-The 135 bll contains legislative prniaLdm
ad athbtrLme tcl whisk eesl'. ot legally be Lacluded
ln the pfla, as follow s

a * a a a

"(f) The Secretary would be sutbnerLd to
appoint pereseall ead fix euaes"tile fLr bende
of rganisatinale e eonets be eatablishie * s *"

in vim' of this explaatlon and the gemeral purpert of *ct_ 7(a)v it appears
that Congress ly intended tm give the Secretary avthirty ;udSr thin pro-
VItas to eppoint prsael _1tr Offices Within tbe Departo r which the
Secretary establbshess an opposed to effices which Congre i 1tseLf *etablue$.

Xs Si not necessarily significant that the delegates of appeLantt
autherity La 42 U.S.C. 1 3335(e) was enacted *avral years befors the
Insurance AdUinisnator' s peoltion was grated Ilf I Is reassnable to
conclude that the sew position In In the aw clans with those described
in 42 U.S.C. 1 3535(c). However, we note that the position Involves at



mtraineta~ .if Sg _eenjemony sedated prvcty imeurawle prpin,
lawlvag lere o f ny. Ib sear, the mrta Administrator is
__im stadt amssive xeval IF ad men -m_ the m rtanizatioa
skrt at the sme Lavel ao the Geeal Cernel ad tke Asatlost Secreudea.
An atS mterl estem 4 of Pub- L. be. f-17t MASS Guek *O tl_ abe
meaed positios (_mpt the A.ltet hrtary flo hA0shtia) subject
to Seat eeaflnmtion.

Mserdiagly, wPolle that the psitta of Fediral mamoma
Adaiatrater earnS be lraluded amog these abject to the Secretary'm
*..eel agpsasnt peru umder antics 3535(e). This In eapOalally
tr_ vim of the ) fahly remponsible atsue of tOn Iarn AA-
astrkev'm dut ad the desiaabillty of etfndlag the Caen asIp rtmaly to be fuly Informed abeut the Admintrater's qusafiaatlean.

W" tbgueleve sealS. that the lusabet ha set ben legally appeinted
a Uf be W"nmtad to the Smite fLe cnirmtion at the ritlfot
.,pettmity.

tALl. - Uhagma wit% the Vie of the MID laral Ccomal that
42 U.S.C. I 3535(e) pmda"n autborlty fo tie m tgry to appoint
the Inse taiatnter, or that the r*j can of an Swims N
cosest _mst by the Cam eras Cmittese mant Liten a waiver
of the dmtitmtlemal nqmirmt for cofimatSio, cemt may
that ther L _ reamemble bale fur hi. epinion. tim. we bed
not reniced a trmak Opl tem at the tim tlb pnint appoitmnut
- _g ', d e t t hink It La approriate for tsis Ofte to take
a _matAs m theS pent PaTMOMtS Of eSIWasetl to Lhe LAa Mt
Iaakwasae Adiatatucer. muruer, dam. the Cme to Presently
at is amals, wie _mt object to .memsasla paid to Mms for a
reanembl,. pind of eim. flal the date of thIs deciao As
order to afford at apprmisy to Prsent On elacata td th
teats for oSMLnthiSCOS tohe pasttIes of lederal lanuramce Madlm-
Istrater. I

SiGCOD ':JT 1"'CAT

C*mptiliar Comir
of the Umited states
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